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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1364/2016 

U/s 380/411 I.P.C. 

  

STATE 

-Vs- 

Mithun Sarkar 

                                                              ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

   Nalbari, 

 

For the Prosecution: Mr. H. Sarma   .Ld. Asstt. P.P.  

For the Defence: Mr. Abdul Masjid  .Ld defence advocate 

 

Evidence recorded on: 10.01.18, 2.02.18, 27.02.18, 12.03.18, 22.03.18. 

Argument heard on: 19.07.18. 

Judgment delivered on: 1.08.18. 

 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Sujit Seal on 8.09.16 before Nalbari P.S., alleging inter alia that on 

the said date at around 4 am, there has been a theft  of  two nos of  

mobile phones with sim cards and one digitrack instrument from his 

rented room. The informant stated that he doubts  that  co tenant  Mithun 

might had committed the theft of the said articles  and when  he searched 

the room of Mithun Sarkar he had admitted before him that he had  

parcelled the said articles to one of his friend on 8.09.16 at around 3 am. 

Hence the case. 
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2. That on receipt of the ejahar at the P.S., the same was registered as 

Nalbari P.S case No. 618/2016 u/s 380/411 I.P.C. On the basis of the 

‘ejahar’, police started investigation and after completion of investigation 

finding prima facie materials against the accused person namely Mithun 

Sarkar, the police submitted the case in Charge-sheet U/s 380/411 I.P.C. 

vide Charge-sheet no. 374/16 dated 24.10.2016. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 380/411 I.P.C. by this court. As the accused person was on 

police bail at the stage of investigation, summon was issued to him and on 

his appearance he was allowed to go on court bail to face the trial.  

4. That copy was furnished to the accused person and on finding prima facie 

materials of offence, charge was framed for offence U/s 380/411 I.P.C, 

which was read over and explained to the accused person and he was 

asked whether he pleaded guilty, to which he pleaded not guilty and 

claimed to be tried. 

5. That in the course of hearing the prosecution side examined 5 nos. of 

witnesses. The accused was examined U/s 313 Crpc. The defence case is 

of total denial and they declined to adduce any evidence. 

 

6. Points for determination:- 

i. Whether the accused person on 8.09.16 at around 4 am, 

at village Milanpur, Kotola Barkuchi under Nalbari P.S., 

committed theft in the dwelling room  of Sujit Sarkar and 

thereby committed offence punishable u/s 380 I.P.C.? 

ii. Whether the accused person on the aforesaid date, time 

and place dishonestly received or retained any stolen 

property knowing that the same is a stolen property and 

thereby committed offence punishable u/s 411 I.P.C.? 
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7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. Pw 1 –  Harish Choudhury deposed in his evidence that he knows the 

accused person and that one and a half years ago at around 10:30 am, 

while he was returning from market he saw an assembly of people at 

Barnali Choudhury’s house and later she told him that Bsnl company’s 

machine had been stolen from her house. 

9. Pw 2 – Barnali Choudhury deposed in her evidence that she knows the 

accused person and that two years ago, the informant and the accused 

person were her tenants and one night Mithun Sarkar had stolen two 

phones and one digital machine from the room of Sujit Seal. Pw 2 

deposed that Sujit Seal and Mithun used to work in the same company 

and on knowing about the theft they interrogated Mithun Sarkar and 

Mithun in front of all the co-villagers had admitted that he had committed 

the said theft. Pw 2 deposed that they handed Mithun to police and police 

recovered the digital machine from the quarter of Pwd office situated 

opposite of their tenants. Pw 2 deposed that Sujit did not tell her who had 

committed the theft in his room and that Mithun at that time was sleeping 

in his room. Pw 2 deposed that police had searched the room of Mithun 

but did not find the stolen articles in his room. Pw 2 deposed that she had 

seen the digital machine in the room of Sujit Seal but do not know the 

make of the machine. 

Pw 2 in her cross deposed that her house is bounded by residence of 

other people. Pw 2 revealed that she do not know when the accused 

committed theft. Pw 2 deposed that she have five families as tenants and 

that Mithun Sarkar, Tamuli Barman, Randhali Sarkar, Mithun Barman  

were her tenants . Pw 2 deposed that she do not know the details of 

articles kept by her tenants. Pw 2 deposed that she did not search the 
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room of Mithun and that she did not doubt Mithun. Pw 2 revealed that at 

the time of occurrence she was not aware whether all her tenants were in 

their rooms or not. 

10. Pw 3 – Mantu Kalita deposed in his evidence that he knows the informant 

but does not know the accused person personally and that one and a half 

year ago, he was a tenant at Barnali Choudhury’s house. Pw 3 deposed 

that Sujit Seal was also her tenant. Pw 3 deposed that the accused who 

was the co-tenant had committed theft of a machine from Sujit’s room 

and that Sujit had informed him about the theft over phone. Pw 3 

deposed that at that time he was at his native home. 

11. Pw 4 – Sanjib Kalita deposed in his evidence that he knows the informant 

but does not knows the accused person personally but had seen him 

during the time of occurrence. Pw 4 deposed that two years ago, the 

informant and the land lord of the house had held captive the accused 

person and later he was told by them that the accused had committed 

theft of a mobile tower machine. 

12. Pw 5 – Bhaben Das deposed in his evidence that he does not know the 

informant and the accused person and that two years ago, he had heard 

that a theft had occurred at the rented house of Barnali Choudhury. 

13. I have heard the arguments put forward by both the sides  and also 

dispassionately considered the evidence on record. 

14.  It is revealed from the record that the prosecution had failed to examine 

the informant of the instant article nor had the prosecution it is examined 

the owner of the stolen articles. Be that as it may. Non examination of  

the informant do not automatically throw out the entire prosecution story 

out of the window, if there is overwhelming evidence against the accused 

person.  

15.  Coming, to our case, here the  allegations levelled against the accused 

person is that he had committed theft of mobile phone along with sim 
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cards and a digitrack from the room of  the informant Sujit Seal. As I go 

through the evidence on record it appears that the said stolen articles 

were not recovered from the possession of the accused person. In fact  

the  evidence is inconclusive in regard to  whether the said stolen articles 

were recovered or not leave alone from the accused person.  Apart from 

Pw2 r the other witnesses by the prosecution had failed to lead any 

credence to the prosecution case. 

16. Coming to evidence of Pw2, it appears she had stated that she along with 

the informant had interrogated the accused person  in regard to the theft 

in the room of the informant and the accused in presence of co villagers 

had admitted  his guilt.  However, the prosecution had failed to examine 

any such witness to lend corroboration to the version of Pw2.  

17. It is bounden duty of the prosecution to prove its case by means of strong 

cogent and clear evidence. Any benefit from defect in evidence would go 

to accused person.  

18. In the instant case, it appears that it was the informant  from whom  the 

story of theft by the accused person had originated . Situated thus his  

evidence would have played a vital role in determining the guilt of the 

accused person and his non-examination of the informant , coupled with 

absence of evidence in regard to recovery of the stolen articles from the 

accused person and flimsy evidence of Pw2  have dealt a  serious  blow to 

the entire  prosecution case.    
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ORDER 

 

 Hence considering the above discussion, the accused Mithun Sarkar is  not 

found guilty  for offence u/s 380/411 I.P.C and is accordingly acquitted 

and set at liberty forthwith. 

 

 The accused person’s bail-bond also stands cancelled after expiry of the 

appellate period. 

 

 Pronounced by me on this open Court, this day the 1st day of August, 

2018 under my hand and seal of this Court. 

 

 Typed by me and corrected by me:- 

  

 Zubee Chaliha, J.M.F.C, Nalbari.
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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1364/2016 

U/s 380/411 I.P.C. 

  

STATE 

-Vs- 

Mithun Sarkar 

                                                              ..... Accused 

 

 ANNEXURE 
 

1 PROSECUTION WITNESSES: 
P.W.1: Harish Choudhury, 
P.W.2: Barnali Choudhury, 
P.W.3: Mantu Kalita, 
P.W.4: Sanjib Kalita, 
P.W.5: Bhaben Das, 

 
2 DEFENCE WITNESSES: 

NIL. 
 

3 EXHIBITS (BY PROSECUTION SIDE): 
  
    
4 EXHIBITS (BY DEFENCE SIDE): 

NIL. 
 

 
 
 Typed by me and corrected by me:- 
 
 

 Zubee Chaliha, J.M.F.C, Nalbari 


